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United States Government Department of Energy

memorandum

DATE: August 23, 1999

REPLY TO

artnor:  Office of NEPA Policy and Assistance:Osborne:202-586-4596

sussect:  Council on Environmental Quality (CEQ) Memorandum on Designation of
Non-Federal Agencies as Cooperating Agencies

70. National Environmental Policy Act INEPA) Compliance Officers (list attached)

I am providing for your information and use the attached July 28, 1999, CEQ Memorandum
for Heads of Federal Agencies, which concerns the designation of non-Federal agencies to
be cooperating agencies in implementing the procedural requirements of NEPA. The
Memorandum urges agencies to more actively solicit in the future the participation of state,
tribal and local governments as "cooperating agencies" in implementing the environmental
impact statement process. The Memorandum refers agencies to existing CEQ guidance on
the types of actions and expertise that are relevant in determining appropriate cooperating
agencies, and encourages agencies to document their expectations, roles, and responsibilities
(including funding). (Please note that the existing CEQ guidance referred to in footnote 1
of the CEQ Memorandum is found in the Department of Energy NEPA Compliance Guide,
Volume I, Tab III-7, Implementation Procedures.)

“'CEQ addressed many of our comments on an earlier draft Memorandum, which we provided
with your assistance. (We sent a copy of our June 15, 1999, comments to CEQ to you on
June 17, 1999.) If you have any questions about the CEQ Memorandum, please contact
Carolyn Osborne of my staff at 202-586-4596 (fax: 202-586-7031, or e-mail:

carolyn.osborne@eh.doe.gov).

Carol M. Borgstrom
Director
Office of NEPA Policy and Assistance

Attachment

cc (listed attached): NEPA Document Managers, NEPA Contacts, Field Counsel and
Others
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July 28, 1999

MEMORANDUM FOR HEADS OF FEDERAL AGENCIES

FROM: GEORGE T. FRAMPTON, JR. G’TFJ.A

Acting Chair

SUBJECT: ATTACHED MEMORANDUM

Attached please find a memorandum regarding the designation of non-federal agencies to be
cooperating agencies in implementing the procedural requirements of the National
Environmental Policy Act. If you have any questions concerning this memorandum, please do
not hesitate to contact Dinah Bear, the Council on Environmental Quality’s General Counsel, at

(202) 395-5750.

Attachment
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July 28, 1999

MEMORANDUM FOR HEADS OF FEDERAL AGENCIES

FROM:  GEORGE T. FRAMPTON, JR. 6}(’?&/ -

Acting Chair
SUBJECT: DESIGNATION OF NON-FEDERAL AGENCIES TO BE COOPERATING
AGENCIES IN IMPLEMENTING THE PROCEDURAL REQUIREMENTS OF
THE NATIONAL ENVIRONMENTAL POLICY ACT
The purpose of this Memorandum is to urge agencies to more actively solicit in the future
the participation of state, tribal and local governments as “cooperating agencies” in
implementing the environmental impact statement process under the National Environmental
Policy Act (NEPA). 40 C.F.R. §1508.5. Assoonas p.racticable, but no later than the scoping
process, federal agency officials should identify state, tribal and local government agencies
which have jurisdiction by law and or special expertise.with respect to reasonable ;ltematives or
significant environmental, social or economic impacts association with a proposed action that
requires the preparation of an environmental impact statement'. The federal agency should then
determine whether such non-federal agencies are interested in assuming the responsibilities of
becoming a cooperating agency under 40 C.F.R. §1501.6. Where invited tribal, state, or local

agencies choose not to become cooperators in the NEPA process, they may still be identified as

an internal party on the distribution list, if they so desire.

' While CEQ has not attempted to identify every state, tribal and local government agencies with jurisdiction by law
or special expertise (nor do we propose to do so), agencies may wish to refer to Appendix II to the CEQ regulations,
“Federal and Federal-State Agencies with Jurisdiction by Law or Special Expertise on Environmental Quality
[ssues”, Vol. 49 Federal Register,. No. 247, 49754-49778 (December 21, 1984), for guidance as to the types of
actions and expertise that are relevant in determining appropriate cooperating agencies. Please contact CEQ for
copies, if needed. :
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Th.c benefits ot granting cooperating agency status include disclosure of refevant
information early in the analytical process. receipt ot technical expertise and statf support,
avoidance of duplication with state, tribal and local procedures, and establishment of'a
mechanism for addressing intergovernmental issues. [f a non-federal agency agrees to become a
cooperating agency, agencies are encouraged to document (e.g.. in a memorandum of agreement)
their specific expectations. roles and respoasibilities. including such issues as preparation of
analysis. schedules. availability of pre-decisional intormation and other issues. Cooperating
agencies are normally expected to use their own funds for routine activities. but to the extent
available funds permit, the lead agency should fund or include in its budget requests funding for

major activities or analyses that it requests from cooperating agencies. 40 C.F.R. §1501.6(b)(3).

Agencies are reminded that cooperating agency status neither ealarges nor diminishes the
decisionmaking authority of either federal or non-federal entities. However, cooperating agency
reia;iror-lships with state, tribal and local agencies help to achieve the direction set forth in NEPA
to work with other levels of government “to promote the general welfare, to create and maintain
conditions under which man and nature can exist in productive harmony, and fulfill the social,‘
economic, and other requirements of present and future generations of Americans.” Considering
NEPA's mandate and the authority éranted in federal regulation to allow for cooperating agency

status for state, tribal and local agencies, cooperator status for appropriate non-federal agencié’s

should be routinely solicited.
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